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Court of Appeals of the District of Columbia. 

■■ ■ ■ 

! 

No. 3352. ! 

! 

Agasta Caudullo, Appellant, 

vs. ] 

Kasimir Kawala. 


a In the Supreme Court of the District of Columbia; 

Law. No. 62878. j 

Kasimir Kawala, Plaintiff, 

I 

vs. 

Agasta Caudullo, Defendant, 

United States of America, 

District or Columbia, ss: 

| 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

! 

1 In the Supreme Court of the District of Columbia. 

Law. No. 62878. j 

. ... 

Kasimir Kawala, Plaintiff, 

' * i 


Agasta Caudullo, Defendant. 

Memorandum. 

I 

September 26, 1919.—Proceedings from Municipal Court filed in 
Supreme Court of the District of Columbia. 


I 

1 

i 

I 

i 

i 



2 


AGASTA CAUDULLO VS. KASIMIR RAW ALA. 


Affidavit of Plaintiff under Law Rule 19. 

Filed October 1, 3919. 

******* 

District of Columbia, ss : 

Kasimir Kawala, being first duly sworn, deposes and says, that he 
is the plaintiff in the above entitled cause, wherein Agasta Caudullo 
is the party defendant; prior to August 1, 1919, the said plaintiff 
purchased the lands and tenements referred to in this cause, the 
same being premises numbered 1379 Quincy Street, N. W., Wash¬ 
ington, D. C.: the said premises were purchased by the plaintiff in 
good faith for his own use and occupancy, and for the use and occu¬ 
pancy of his family as a home; the plaintiff owns no other real 
estate, and the aforementioned premises are necessary for his 

2 own use and occupancy and that of his family; the plaintiff 
is and has been the owner of the said premises since the date 

of the purchase aforementioned, the same having been conveyed 
to him and the purchase price agreed upon having been paid prior 
to the institution of this proceeding and prior to the date of 
the service of the thirty-day notice to quit the said premises 
hereinafter referred to: that plaintiff is an employee of the United 
States Government in the District of Columbia, in the Department- 
of Commerce; at the time of the purchase of the aforementioned 
premises by the plaintiff and the date of the conveyance of the same 
to him as hereinbefore set forth, the defendant, Agasta Caudullo, 
was occupying the same as a tenant by sufferance of the former 
owner, and the said Agasta Caudullo is still in possession of the said 
premises; plaintiff has declined to accept rent from the defendant 
for the said premises and has declined in any other way to make 
her his tenant, although the defendant has refused and still refuses 
to surrender possession of the premises to the plaintiff. On August 
1, 1919, the plaintiff served a notice to quit the said premises on the 
thirtieth day after the date of the service of the said notice, which 
said notice was in writing, and served upon the defendant personally 
in the District of Columbia, which notice was in the following identi¬ 
cal form: 

“Washington, D. C., August 1, 1919. 

“Agasta Caudullo, 

1379 Quincy Street, N. W., 

Washington, D. C. 

“Dear Madam: 

3 “As I have purchased premises numbered 1379 Quincy 
Street, Northwest, Washington, D. C., for my own necessary 

occupancy, and am now the owner of the said premises, being the 
same premises now occupied by you, you are hereby notified to re¬ 
move from, vacate and quit the said premises on the thirtieth day 
after the dav of the service of this notice. 

(Signed) “K. KAWALA.” 
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Thereafter, on September 2, 1919, and within a reasonable time 
after the expiration of the said thirty-day notice, a complaint was 
filed in the Municipal Court of the District of Columbia by the 
plaintiff, having for its object the recovery of the aforetnentioned 
premises, and summons was duly issued thereon, and on, to-wit, 
September 13, 1919, defendant appeared, through her counsel, in 
the said Municipal Court of the District of Columbia and judgment 
for the possession of the premises by the plaintiff was entered by one 
of the judges of the said court, from which judgment an appeal was 
taken to this Court by the defendant; the plaintiff says that he is 
entitled to the possession of the aforementioned premises|by virtue 
of the facts as hereinbefore set. forth and the law relating to such 
cases in force in the District of Columbia. 

KASIMIR KAWALA. 

Subscribed and sworn to before me this 30 dav of September, 
1919. 

S. A. GENTRY, 

[seal. J Notary Public. D. C. 


My commission expires Oct. 25, 1910. 

4 Affidavit of Defendant under Low Rule 19. 


Filed October 13, 1919. 

* * * * * * * 

j 

District of Columbia, ss : \ 

Agasta Caudullo, being first duly sworn, deposes and says, that 
she is the defendant in the above entitled cause, and that the plain¬ 
tiff is not entitled to possession under the 19th Rule, for the follow¬ 
ing reasons, to-wit: First, that the allegations of the affidavit filed on 
October 1, 1919, as to the purchase of the property, state a conclu¬ 
sion of law and not the facts from which the Court can determine 
whether the plaintiff is or is not a bona fide purchaser within the 
intent and meaning of 1 ho so-called Saulsburv Resolution and that 
the said affidavit should state, among other such facts, the price paid, 
and whether the deed to the plaintiff is absolute or conditional. 
Second, the defendant says that the ultimate fact of bona fide own¬ 
ership by the plaintiff is jurisdictional and that all the facts from 
which the Court or jury could find such ownership are exclusively 
within the knowledge of the plaintiff and of the party from whom 
he purchased and that this defendant has no means to ascertain the 
said facts except by the cross examination of the plaintiff and of the 
parties from whom he claims to have purchased, and for that rea¬ 
son she is advised that she should not be required to either ^idmit or 
deny the said allegations, but is entitled to have strict proof made. 
Third, the defendant says that she denies that the plaintiff js under 
any necessity of removing from his present location, in the 
5 possession of which he is fully protected by the provisions of 
the Saulsbury Resulution, into the house in which| the de- 
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fendant now resides. Fourth, the defendant savs that there exist- 
between herself and the plaintiff no relation of landlord and ten¬ 
ant and that the provisions of Rule 19 purport to apply only to 
appeals from judgments of the Municipal Court in landlord and 
tenant, proceedings, and the defendant says that the plaintiff has 
declined to accept rent from her and has declined in any other way 
to make her his tenant, and denies in his affidavit that such relation¬ 
ship exists. Wherefore, the defendant says that the plaintiff is not 
entitled to possession of the aforementioned premises by virtue of 
anv facts in said affidavit filed bv the plaintiff on October 1, 1919. 

AGASTA CAUDULLO. 

Subscribed and sworn to before me this tenth dav of October, 
1919. 

! WM. C. WORTHINGTON, 

[seal. | Notary Public , District of Columbia . 

Motion for Jndgment under Pule 19. 

Filed October 14. 1919. 


Now comes the plaintiff and moves the Court for a judgment 
against the defendant for possession of the property described in 
the complaint, filed in the above entitled cause, and for his 
0 costs, on tlie ground that the defendant's affidavit under 
Rule 19 of this Court does not deny the right of the plaintiff 
to the possession of the said property, and does not specifically state 
in precise and distinct terms any grounds of defense, which, if true, 
would be sufficient to defeat the plaintiff's recovery, as provided in 
the said Rule 19. 

TIIOS. II. PATTERSON. 

Attorney for Plaintiff . 

Mr. Charles F. Carusi, 

Attorney for Defendant. 

Sir: 

Please take notice that the foregoing motion will be called to the 
attention of the Court on Friday, October 17th, 1919, at the hour 
of 10 o'clock A. M.. or as soon thereafter as counsel may be heard. 

TIIOS'. II. PATTERSON, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

! Fridav, October 24th, 1919. 

Session resumed pursuant‘to ad journment, Mr. Justice Hitz pre¬ 
siding. 
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;> 

Come now the parties hereto by their respective Attorneys of 
record; whereupon plaintiff's motion for judgment for want of a 
sufficient affidavit of defense under Law Rule 19 of this Court 
7 is argued and submitted; upon consideration thereof it is 
ordered that said motion be, and the same is herebyjgranted. 
Wherefore, it is considered that the plaintiff herein do have and 
recover of the defendant herein possession of the premises No. 1379 
Quincy Street, North West, located in the District of Columbia, and 
recover of said defendant and the United States Fidelity and Guar¬ 
anty Company, her surety, the costs of suit, to be taxed bv the Clerk, 
and have execution thereof. 

! 

| 

Memoranda. 

i 

i 

November 14, 1919.—Notation of Appeal. 

Supersedeas bond approved and filed. 

i 

Assignments of Error. 

Filed November 14, 1919. 

****** * 

i 

Comes now the defendant and having perfected her appeal to the 
Court of Appeals of the District of Columbia, by filing a Superse¬ 
deas bond approved November 14. 1919, hereby assigns error by 
the Supreme Court of the District of Columbia as follows: j 

1. In rendering judgment in favor of the Plaintiff for the posses¬ 
sion of the premises involved in this proceeding. 

2. In holding that the Affidavit of Defense filed on behalf 
S of the Defendant did not raise an issue of fact which enti¬ 
tled the Defendant to a trial by jury upon the issue raised by 
the Plaintiff in the Municipal Court being the same issue and the 
only issue which was properly triable de novo on appeal. 

3. And other errors apparent on the face of the record. 

CHARLES F. CARUSI,! 

Attorney for Appellant. 

Designation of Record. \ 

Filed November 14. 1919. j 

* * * * * * *! 

Comes now the Defendant, by her attorney, and designates the 
following parts of the record to be included in the Transcript of 
Record, to be filed in the Court of Appeals of the District of Co¬ 
lumbia. 
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1. Memo, of Appearance. Order, Complaint. Summons and Re¬ 
turn, Judgment, Waiver of Citation and Bond on Appeal Under¬ 
taking with l nited States Fidelity and Guaranty Company as 
Surety, and Certificate of Municipal Court under date of September 
26, 1910. 

2. Affidavit of Plaintiff under Rule. 10. filed in the Supreme 
Court of the District of Columbia, on the 1st day of October. 1010. 

Motion for Judgment, and Notice, filed Oct. 14, 1010. 

4. Memo, of Judgment for Plaintiff under Rule 10. 

0 5. Memorandum of Supersedeas Bond of $500.00 with 

U. S. Fidelity and Guaranty Company surety, approved under 
date of November 14. 1010. 


6. Assignment of Errors. 

7. This Designation of Record. 


CHARLES F. CARUSI. 


Attorney for Appellant. 


Amended and Farther Designation of Record. 

Filed November 18. 1010. 

******* 

The Defendant amends the Designation of Record on Appeal to 
the Court of Appeals, as follows: 

Between numbers four and five, please insert as No. 4 Vi 
“Affidavit of Defendant under Rule 10. filed in the” Supreme 
Court of the District of Columbia." 

CHARLES F. CARUSI, 

Attorney for Defendant. 

10 Supreme Court of the District of-Columbia. 

United States of America. 

District of Columbia, ss: 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
0. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. (528 78 at. Law. wherein 
Kasimir Kawala is Plaintiff and Agasta Caudullo is defendant, as 
the same remains upon the files and of record in said Court. 
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I 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of November, 1919. j 

[Seal Supreme Court of the District of Columbia.] j 


JOHN R. YOUNG,! 

Cleric 

By W. E. WILLIAMjS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3352. Agasta Caudullo, appellant, vs. Ivasimir Kawala. Court of 
Appeals, District of Columbia. Filed .Tan. 5, 1919. Henry W. 
Hodges, clerk. 
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RETURN TO WRIT OF CERTIORARI. 


Court of Appeals of the District of Columbia. 

JANUARY TERM, 1920. j 

No. 3352. ! 


AGASTA CAUDULLO. APPELLANT. 


KASIM 111 KAWALA. 


FILED FEBRUARY 4, 1920. 


Complaint in the Municipal Court. j 

Filed September 26, 1919. j 

In the Supreme Court of the District of Columbia. ■ 

At Law. No. 62878. j 

Kasimir Kawala, Plaintiff, 
vs. 

Agasta Caudullo, Defendant. 

j 

I 

District of Columbia, ss : 

Your complainant, Kasimir Kawala, being first duly sworn, ac¬ 
cording to law, states, that lie is entitled to the possession 6f the 
premises No. 1379 Quincy Street, N. \\\, Washington, D. C., and 
that the same are unlawfully detained from him and held without 
right by the defendant, whose tenancy and estate has been Ideter- 
mined by the sendee of a valid thirty day notice to quit; that the said 
plaintiff is a bona fide purchaser of the said premises, is employed 
by the United States in the Department of Commerce; that plaintiff 
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desires to use and occupy the said premises for his own personal use, 
and the same are necessary to that end. Complainant therefore 
prays, that a summons be issued, commanding the said defendant to 
appear and show cause why judgment should not be given against 
her for the restitution of the possession of said premises, and costs of 
this suit. 

KASIM IK KAWALA. 


Subscribed and sworn to before 
1919. 

[seal.] 


$1.00 Pd. 


me this 2nd day of September 

ALBERT D. ESHER, 

Notamj Public, D. 


Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia . .**: 

I, John K. Young. Clerk of the Supreme Court of the District of 
Columbia, do hereby certify in obedience to the Writ of Certiorari 
hereto attached and returned herewith, that the foregoing is a true 
and correct copy of a transcript of the complaint under oath liled in 
the Municipal Court hy the plaintitr. omitted from the record hereto¬ 
fore transmitted to the Court of Appeals of the District of Columbia, 
in cause entitled Kasimir Kawala. plaintiff vs. Agasta Caudullo, de¬ 
fendant ; Law ]S'o. 02878. 

In testimonv, whereof. 1 hereunto subscribe mv name and aflix 

• i • * 

the seal of said Court, at the City of Washington, in said District, 
this 4th day of February, 1920. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Filed Feb. 2, 1920. J. R. Young, Clerk. 

The United States of America, ss : 

[Seal Court of Appeals, District of Columbia. 1893.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said Supreme Court between Kasimir 
Kawala, plaintiff, and Agasta Caudullo, defendant. Law No. 62,878, 
which suit was removed to the Court of Appeals of the District of 
Columbia by virtue of an appeal, agreeably to the act of Congress in 
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such case made and provided, a diminution of the record and pro¬ 
ceedings of said cause has been suggested, to wit: 

A transcript of the complaint under oath filed in the Municipal 
Court by the plaintiff, i 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, [to the ex¬ 
tent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the Honorable Constantine -J. Smyth, Chief Justice of the 
said Court of Appeals, the 2nd day of February, in the y^ar of our 
Lord one thousand nine hundred and twenty. 

V ' 


[Seal Court of Appeals, District of Columbia. 1893. 


a 


HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

[Endorsed:] Court of Appeals of the District of Columbia. No. 
3352. January Term, 1920. Agasta Caudullo, Appellant, vs. Kasi- 
mir Ivawala. Writ of Certiorari. Filed Feb. 2, 1920. John R. 
Young, Clerk. ! 

[Endorsed:] 3352. At Law. No. 62878. Kasimir Kawala, Plain¬ 
tiff, vs. Agasta Caudullo, Defendant. Return to Writ of Certiorari. 
Court of Appeals, District of Columbia. Filed Feb. 4, 1920: Henry 
W. Hodges, Clerk. 
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IN THE 


dlmirt nf Appeals, iistrirt nf (Eniumbia 

January Term 1920. 


No. 3352. 


AGASTA CAUDULLO, Appellant, 

vs. | 

KASHMIR KAWALA, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. I 

This is an appeal from the Supreme Court of the 
District of Columbia. Appellee sued in the Municipal 
Court under Section 20 for possession of a house.! He 
claimed he had bought it and was entitled to possession 
because he gave the appellant, a tenant holding(over 
under an expired lease, thirty days’ notice to quitj, and 
that he, the appellee, was in the Government service, 
and “desires the said premises for his personal use and 
the same are necessary to that end.” The appellant 
was prepared to traverse the allegation that the pirem- 
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ises were necessarily required lor the appellee’s use, 
l»ut waited to do so until the case should be finallv tried 
in the Supreme Court of the District of Columbia. 
Accordingly no counter affidavit having been filed in 
the Municipal Court .judgment was entered for the 
plaintiff appellee on his verified complaint. In the 
Supreme Court to which appeal had been taken by 
defendant appellant, the appellee filed a new affidavit 
and in this alleged not only that the premises were 
“necessarily required” but also that in making the 
purchase he had made it with the intention of occu¬ 
pying the premises. In both Courts he sought to bring 
himself within the exception of the Saulsbury Reso¬ 
lution in favor of purchasers who necessarily required 
the premises for their own use, an allegation that the 
defendant was prepared to traverse under oath, but in 
the Supreme Court for the first time the appellee 
claimed under oath that “the property was sold to 
him for his own occupancy.” The defendant appel¬ 
lant traversed by her affidavit, required to be filed 
under D. C. S. C. Rule 19, that the premises were 
“necessarily required” but did not and could not swear 
as to the intent which actuated the purchaser in acquir¬ 
ing the property. Judgment accordingly was entered 
for the plaintiff for want of a sufficient affidavit bv the 
defendant appellant. It may also be noted that in his 
affidavit filed in the Supreme Court of the District of 
Columbia the appellee denied that there existed be¬ 
tween himself and the appellee any relation of landlord 
and tenant. 

Assignment of Error. 

The appellant assigned as error the holding by the 
lower court that her affidavit was insufficient, also that 



any affidavit was required of her at all, or that the 
appellee had any standing in court under the Code 
Provisions relating to landlord and tenant proceedings. 

ARGUMENT. j 

Trial of the Case De Novo. 

The appellee tendered in the Municipal Court an 
issue of fact which, if true, entitled him to .judgment, 
to wit: purchase and the fact that the premises were 
necessarily required. The appellant was ready to 
traverse under oath this allegation and put the appellee 
to his proof before a jury in the Supreme Court of the 
District of Columbia, but in the latter court op appeal 
the plaintiff for the first time alleged a new awl inde¬ 
pendent ground for relief and alleged new facts which 
if true leave it immaterial whether the facts upon 
which relief was sought in the Municipal Court were 
time or not. The defendant though willing to traverse 
under oath in her affidavit of defense the grounds 
stated under oath in the Municipal Court coijld not 
traverse the intent with which the property was pur¬ 
chased and which was alleged for the first time in the 
Supreme Court. In view therefore of the statement 
thus for the first time made of undeniable facts,; which 
if true gives the plaintiff right to a judgment;in the 
Supreme Court under Rule 19, judgment was accord¬ 
ingly entered. j 

Aside from the fact that this battle of affidavits, 
where the careful swearer is always at the mercy of his 
adversary, may be regarded as a trial at all, or tven a 
trial dr novo, it may be suggested that at least the case 
thus tried dr novo must under the code be the; same 
case as that made below. The case made in the Mu- 
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nicipal Court hinged upon the jurisdictional fact that 
the ])remises were necessarily required for the occu¬ 
pation of the appellee and his family. If that court had 
found otherwise the suit would have been dismissed 
without prejudice to the plaintiff bringing a new one 
on another ground. (hi appeal the plaintiff recovers 
on a new ground which makes it immaterial whether 
he could have recovered in the Municipal Court or not 
upon the grounds there stated by him. Where there are 
no written pleadings it may be hard to identify the case 
to be tried de noro in the Supremo Court with the case 
tried below. Here, however, a written and sworn com¬ 
plaint was filed below and the ground of action is fully 
identified. It may be contended that it is immaterial 
that such ;i variance occurs if the affidavit of merits 
upon the appeal shows the plaintiff is entitled to re¬ 
covery. for the same facts could have been alleged in 
the Municipal Court, and the defendant is therefore 
not prejudiced. This would be a dangerous principle 
to apply for the reason that in many cases appeals per¬ 
haps would not be taken if the true ground relied upon 
should be first tried out in the Municipal Court. 

APPELLEE NOT A LANDLORD 

Had the appellee not seen fit for his own purposes to 
swear in the Supreme Court of the District of Columbia 
that he was not a landlord and that the appellee was 
not a tenantj the court might well have found that lie 
was a landlord from the mere fact that he had pur¬ 
chased the property. If of course does not follow that 
every purchaser of property or an estate in property 
becomes ipso facto a landlord. However that may be. 
the appellee to avoid the danger of admitting that he 
was a landlord and therefore within the possibility of 
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interdiction of the Saulsbury Resolution deliberately 
swore that “plaintiff has declined to accept rent from 
the defendant for the said premises and has declined 
in any other wav to make her his tenant.” In the face 
of this solemn declaration under oath it is suggested 
that the appellee has incurred a forensic estoppal to 
assert that he was a landlord and therefore entitled to 
summary re-possession of the premises. See Elaily vs. 
Bailey, 44- Pennsylvania State Reports, 276, and the 
cases cited. Rule 19 of the Supreme Court of the Dis¬ 
trict of Columbia does not in terms refer to any class of 
cases mentioned in §20 D. C. Code, but limits itself ex¬ 
pressly to Landlord and Tenant proceedings. 

Respectfully submitted, 

Charles F. Carusi, 
Attorney for Appellant. 


! 
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AGASTA CAUDULLO, Appellant, 


KASIMIR KAWALA, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


THOS. H. PATTERSON, 

Attorney for Appellee. 
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of J^pealsi, pistrict of {[olumina 


JANUARY TERM, 1920. 


No. 3352 . 


AGASTA CAUDULLO. Appellant 


KAS1MIR KAWALA, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 

This action originated in the munieij)al court of the Dis- 
trict of Columbia, from whicli court it was taken to the 
Supreme Court of the District of Columbia, on an appjeal 
from a judgment in favor of the plaintiff. Thereafter' a 
judgment was entered in favor of the plaintiff in the Supreme 
Court of the District of Columbia, under law rule 19 of that 
court-, from which judgment the case is now in this court jon 
appeal. 

The appellee, who will hereinafter be called the plaintiff, 
sued the appellant, who will hereinafter be called the de¬ 
fendant, for possession of a house in the District of Columbia, 




known as premises numbered 1 •>70 Quincy Street North¬ 
west. Washington. I). C. These ])remises had been previously 
purchased by the plaintiff. who Inal taken the title to the 
same, the plaintiff. at that time, being a married man in 
the < Government service, who purchased the premises for hi* 
own necessary use and occupancy as a home. The defend¬ 
ant. at the time of this pun liase. occupied the said premise.* 
as a tenant by sulferaiiee of the former owner. 

After defendant's appeal from the judgment, of the mu¬ 
nicipal court had been docketed in the Supreme Court of the 
I >istriet of ( dlumbia. plaint ill' tiled an allidavit of merit under 
law rule l‘.» of the Supreme Court of the District of Columbia, 
and the defendant tiled a eounter-atlidavit under the same 
rule. On motion of plaintiff. judgment was entered in his 
lavor tor possession of the said premises and costs. on the 
ground of the insullieieiicy of defendant - allidavit of de¬ 
fense. uiubr the said law rule lffi 

ARGUMENT. 

The defendant, in her brief tiled in this court, contend* 
that the eoiiri below erred in holding that her allidavit of 
defence was insiillieient and in holding that -he wa- n 
puired to tile any affidavit ot defense. also m holding tlicit 
plaintitf had any standing in court under the provision- of 
the code relating t<» Iaiidlord-and-tenaut proceedings in the 
i >i-triet of Columbia. Notwithstanding this assignment of 
error contained in defendant’s brief, she. nevertheless, con¬ 
cedes on page of her brief that the*, plaintill' tendered an 
i— ue of fact in the municipal court which, if true, entitled 
him Jo judgment, to wit: Purchase and the fact that the 
premise* were necessarily required. 1 Vfeiidatit claims in 
her brief 1 hat she was ready to traverse, under oath, this alle¬ 
gation. but in the Supreme Court of the District of Columbia 
the plaint ill' alleged a new and independent ground for relief. 
It would doubtless be a sufficient answer to this contention of 
defendant to call attention to the fact that the same com¬ 
plaint which was filed in the municipal court was used in 
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the Supreme Court of the District of Columbia, no further 
pleadings being required by law. and none having been filed 
in this cause. There was. of course, an affidavit filed by the 
plaintiff in the Supreme Court of the District of Columbia, 
this affidavit containing proof of the facts alleged in the 
complaint filed in the municipal court. The complaint 
filed by the plaintiff (Record, return to writ of certiorari, 
pp. 1 and 2) alleged among other things that “the pjaintifT 
is a hotia tide purchaser of the said premises.’is employed by 
the l .11 ited States in the Department of Commerce!; that 
plaintiff desires to use and occupy the said premises for his 
own personal use, and the same are necessary to that lend.** 
It is submitted, however, that the plaintiff would have had 
an absolute right to assign any grounds which existed, en¬ 
titling him to the relief sought in the Supreme Court Sof the 
District of Columbia. Under section NO of the ('ode of Laws 
for the District of Columbia, it is provided: 

“On such appeal the circuit court shall, in a sum¬ 
mary way. hear the case dr noro upon the proofs and 
allegations of the parties, and determine the! same 
according to law and the equity and right of th<b mat¬ 
ter: but either party may demand a trial by jury.'* 

In view of the la\y. the defendant can only complain re¬ 
specting the sufficiency of the proof contained in plaintiff's 
affidavit under law rule lb. or of the court's ruling respecting 
the insufficiency of the proof as contained in defendant's 
affidavit of defense. Plaintiff's affidavit under law rule lb 
(Record, p. 2) alleges under oath every fact necessary to 
support his complaint, filed in the court below, and every 
other fact necessary to make out a prima facie case. 

Maxwell vs. Rrayshaw (Court of Appeals. D/C..1 May 
22, 1919), 47 W. L. R.. 342: j 

(older vs. Dickens (Court of Appeals. D. C.. May 22. 

1919), 47 W. L. R v 344; j 

White vs. Hickman et at. (Court of Appeals. I). C.. 

May 22. 1919). 47 W. L. R., 344; 

Biggs vs. Sparks et al. (Court of Appeals. D. C.. 

Mav 22. 1919). 47 W. L. R.. 345. 
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The defendant further contend?; that the plaintiff cannot 
maintain this proceeding, for the reason that the relation of 
landlord and tenant does not exist between the parties, and 
seeks to invoke the application of a forensic estoppel against 
the plaintiff prosecuting this action, by virtue of the plain¬ 
tiff having .alleged in his affidavit in the court below that 
’’plaintiff has declined to accept rent from the defendant for 
the said premises, and has declined in any other way to make 
her his tenant.” It is submitted that this principle has no 
application in this case, as plaintiff’s allegation res] acting 
his non-acceptance of rent and the courts decision of the 
case arc in complete harmony with the decision of this court 
in Maxwell /•>*. Urayshaw. stijmt. wherein the court said: 

”< )n this record, plaintiff purchased the premises 
in question in good faith for her own use and occu¬ 
pancy. She found the property in the possession of 
a tenant. She could maintain the summary landlord 
and tenant proceeding provided by statute to gain 
possession without surrendering any rights belonging 
to her as a hnna Jidr purchaser. 

defendants affidavit of defense (Record. pp. •» and I ) 
fails utterly to stale “in precise and distinct terms” the 
grounds of her defense, and. moreover, not one of the grounds 
stated, nor all of them together, would be sufficient, if true, 
to defeat the plaintiff's right of possession, for the reason 
that, the defendant is relying on the so-called Saulsbury 
Resolution, an act declared by this court to be unconstitu- 
t ional. 

It is submitted that the judgment of the court below was 
not erroneous and the same should be affirmed. 

Respectfully submitted. 

Tims. 11. lWTTKKSON. 
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